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JAG BULLETIN BOARD 
THE PROFESSIONAL LEGAL PERSONNEL CONTROL SYSTEM 


In the February 1957 issue of the JAG Jour- 
nal, the Judge Advocate General discussed 
organizational changes which had been made 
and which were under development in the Office 
of the Judge Advocate General. One of the 
changes noted at that time, and of particular 
interest, was the separation of career planning 
and incentive functions from other personnel 
administration functions within the Military 
Personnel Division. 

As a prerequisite to effective career planning 
for the legal group, it was necessary to provide 
accurate and up-to-date personnel information. 
To accomplish this, a new professional legal 
personnel control system has been installed 
within the Military Personnel Division. The 
new control system consists of the following: 


Code 1620 billets are authorized and the per- 

1. An Activity File showing the activities where 
sonnel on board who are under the cognizance 
of JAG. 

2. A Rotation-of-Duty File showing the date, 
by month and year, when all officers under 
JAG cognizance are normally due for re- 
assignment. 

3. An Alphabetical File showing the names and 
duty stations of all law specialists (regular 
and reserve). 

4. A Rank File listing by rank and designator 
all officers who are under cognizance of JAG. 
In addition to the foregoing, a Precedence 

File, listing the order of lineal precedence for 

all law specialists (regular and reserve), is 
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being prepared. This file will show the law 
school the officer attended, the bars to which 
he has been admitted, and other pertinent pro- 
fessional information. 

It will thus be possible to obtain from the new 
system the accurate, up-to-the-minute informa- 
tion which is necessary for effective professional 
administration. 

From a professional career-planning stand- 
point, other personnel control innovations are 
being introduced. A new permanent profes- 
sional legal officer data card has been developed 
which will contain detailed educational, family, 
and personal information; a complete listing of 
previous duty stations, showing all duties per- 
formed there; and a check-off list of the types 
of duty every law specialist should have during 
his career. The law specialist data card which 
has previously been used is to be supplanted by 
an annual questionnaire (similar to the one that 
accompanied JAG Notice 1040 of 3 January- 
1957) which will call for more detailed infor- 
mation as to personal situations and prefer- 
ences. Changes to the permanent data card as 
reflected by the questionnaire will be made by 
the Military Personnel Division. 

With these improvements, the effectiveness of 





the Military Personnel Division in professional 
career planning, detailing, and personnel man- 
agement for the Navy’s legal establishment will 
be increased. 

Officers who visit Washington are invited to 
inspect the new control system. 
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SOCIAL SECURITY COVERAGE FOR 
SERVICEMEN ; 


LIEUTENANT (JG) GERALD J. MEHLMAN, USNR 


The Servicemen’s and Veterans’ Survivor Benefits 
Act provides for contributory social security cover- 
age for all armed forces personnel after December 
31, 1956. This coverage is one of the features of 
the Act designed to give “lifelong protection” to 
the serviceman and to provide for the financial 
security of his family. [It encourages incentive and 
edvancement, for although the rising serviceman 
will have to pay for social security coverage, he 
will have the satisfaction of knowing that his con- 
tributions will insure larger benefits for him and 
for his dependents. In order to acquaint service- 
men with social security, the author treats the sub- 
ject in full detail and explains the protection 
provided by its coverage. 


ERVICEMEN UNDER THE Servicemen’s 
and Veterans’ Survivor Benefits Act of 
1956 1— 

@ Will earn social security credit for the base 
pay they receive for active duty or active 
duty for training after 1956; 

@ Can count their military service after 1956 
toward both military retirement pay and 
social security payments ; 

@ Will have their share of the tax for social 
security coverage deducted from their 
basic pay on a “pay-as-you-go” basis; 

@ Will receive social security benefits for 
themselves and for their survivors in pro- 
portion to what they actually earn up to 
$4,200 in annual basic pay; and 

@ Are guaranteed that their dependents will 
receive social security survivor benefits or 
their equivalent if they die in the service or 
as a result of a service-connected cause. 

These are the highlights of the new social se- 

curity features of the Servicemen’s and Vet- 
erans’ Survivor Benefits Act of 1956. These 
rights and benefits, along with the other protec- 
tive features of this Act (death gratuity, VA in- 
demnity compensation, and Government in- 
surance provisions), are designed to give “life- 
long protection” to servicemen and to provide 
for the financial security of their dependents. 
In a word, it is the Government’s “estate plan- 
ning” for servicemen, designed to make the 
military service a more attractive career. 





1. Public Law No. 881, 84th Congress, 2d Session, Chapter 837 
(August 1, 1956). 


SOCIAL SECURITY FOR SERVICEMEN PRIOR 
TO 1957 


Prior to the passage of this bill and the 1956 
amendments to the Social Security Act,” service- 
men had coverage under social security, but it 
was an “off-and-on” proposition. While in uni- 
form, the serviceman was given the equivalent 
of $160 free social security wage credits by the 
Government for all service after September 16, 
1940, regardless of his rank or length of service. 
If honorably discharged or released, after either 
serving 90 days or being discharged or released 
because of disability or injury incurred or 
aggravated in line of duty, the serviceman 
carried these benefits with him to civilian life. 
However, these free credits were lost if any 
monthly retirement benefits were payable to him 
by his military department or by any other fed- 
eral agency based in whole or in part on the same 
period of military service.* This meant, in 
effect, that if the serviceman had been “retired” 
instead of “discharged,” his free coverage was 
forfeited. 

The only exceptions to this retirement dis- 
qualification which enabled the retiring service- 
man to retain his free $160 social security wage 
credits were if: 

1. His retired pay was computed on a per- 
centage of disability, rather than years of 
service; 

2. He retired because of age or disability and 
was entitled to compute his retirement pay 
under the so-called “Golden Apple” clause 
of the Pay Readjustment Act of 1942 for 
World War I service; ‘ or 

2. Public Law No. 880, 84th Congress, 2d Session, Chapter 836 

(August 1, 1956). 

3. Military service social security credits are not affected by dis- 
ability pay from the Veterans’ Administration. 

4. 37 U. S. C. 115. An officer retiring on age or disability does not 

use years of service to establish eligibility for retirement or to 

pute the t of his retired pay. Therefore, he is entitled 

to retain any free social security credits he earned on active duty. 

However, if this same retired serviceman accepted the option 

under the Career Compensation Act of 1949 to have his retired 

pay computed un years of service rather than to retain his pre- 
vious retired pay, he became ineligible for the free credits unless 
he completed 30 years’ service before 16 September 1940 or 25 July 

1947 and subsequently served on active duty after either of these 

dates. Accepting the monthly increase in retired pay under the 

latter Act normally meant the retired officer would receive more 


money than the aggregate of his old retired pay and social 
security payments at age 65. 
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3. He completed 30 years of service prior to 
September 16, 1940, and had active duty 
after that date, or completed 30 years of 
service prior to July 25, 1947, and had ac- 
tive duty after that date.° 

The former coverage was deficient in several 
other respects. Based as it was on a uniform, 
across-the-board, $160 a month assumed earn- 
ings, it meant that all received the same monthly 
credits regardless of their rank or length of 
service. In this respect, it failed for most, espe- 
cially those in the higher pay classes, to provide 
benefits in closer relation to their survivors’ ac- 
customed financial needs. The former cover- 
age also left unprotected the new entrant who 
came into the service without previous wage 
credits. Since social security requires at least 
six quarters or 18 months of covered employ- 
ment before one can acquire an “insured”’ status, 
this meant that many servicemen lacked social 
security protection during their first year and 
a half of service. 


SOCIAL SECURITY CREDIT FOR ACTIVE DUTY 
AFTER 1956 


In the Servicemen’s and Veterans’ Survivor 
Benefits Act, Congress grappled with these de- 
ficiencies. It corrected them by placing serv- 
icemen on active duty or active duty for train- 
ing under full social security coverage on a 
contributory basis. As a result servicemen 
themselves now help pay the cost of social 
security protection, with the Government, as 
their employer, matching their contributions. 

The new program will affect the dollar amount 
of benefits that servicemen and their dependents 
may anticipate receiving in the future. No 
longer will the serviceman be wedded to an 
arbitrary credit of $160 assumed earnings a 
month. Beginning this year, he will earn 
credits based on his actual basic pay up to $4,200 





5. The free wage credits of $160 per month were given for each 
month of active duty during the period September 16, 1940, to 
December 31, 1956. This period, in turn, was divided into two 
separate periods for computation purposes: The World War II 
period from September 16, 1940, to July 24, 1947; and the post 
World War II period from July 25, 1947, to December 31, 1956. 
If the servi pleted 30 years’ of service prior to Septem- 
ber 16, 1940, he received the free credits for his service after that 
date. Likewise, if he completed 30 years of service before July 
24, 1947, he received the free credits for his time after this latter 
date. Note, however, that no wage credits were given for the 30 
years’ service. Note also that no credit was given for the period 
in which the thirty years service was completed on the grounds 
that service retirement pay was payable in whole or in part for 
the same service. Thus, if Captain Jones, USN (Ret.), completed 
his 30 years’ service in January 1941, but remained on active duty 
until 1946, he would receive no free social security benefits for 
any of his service. If, however, he remained on duty until July 
1949, he would receive the $160 free military wage credit for the 
two years of service after July 1947. 
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a year. Thus, the new coverage furnishes in- 
centive for advancement. The rising service- 
man will now have to pay for his social security 
coverage, but he will have the satisfaction of 
knowing that his contributions will insure larger 
benefits for him and his dependents in the 
future. 

Under another big change in the law, the 
serviceman will carry his social security credits 
with him when he leaves the armed forces, even 
if he retires on years of service. These credits 
can be added to others he had from earlier years, 
or acquires in later years, to build up the amount 
of his old-age and survivors’ benefits. Further, 
any old-age pension payments he receives from 
social security will be in addition to his service 
retirement pay. Finally, under the “six-year 
free-credit” provision of the new law, anyone 
retiring from active duty after January 1, 1957, 
will be credited with the $160 monthly military 
wage credit for active duty time after December 
31, 1950 and before January 1, 1957, regardless 
of any other service retirement payments that 
he might receive based on that same period of 
time.’ 

A final and very valuable feature of the new 
provisions is that all servicemen now have the 
equivalent of full social security coverage, re- 
gardless of their active-duty time or other time 
under social security. Under the new Act, the 
Veterans’ Administration is authorized to give 
the equivalent of “fully and currently” insured 
status to all servicemen until they acquire this 
coverage as a result of their own earned credits.® 
The significance of this feature of the new law 
should not be underestimated. Hereafter, all 
entrants into the service, including those with- 
out previous social security credits, will have 
full protection immediately upon enlistment or 
induction. If a serviceman in this category 
dies, and he is not insured for purposes of sur- 
vivor’s benefits under social security, the Vet- 
erans’ Administration will pay his survivors, 
based on his earnings, the same benefits they 
would have received from Social Security had 
he been both “fully and currently” insured. 
Thus, servicemen with dependents are guaran- 
teed that their survivors will receive social se- 
curity benefits, or their equivalent, irrespective 
of their credits under the Federal Old Age and 
Survivors Insurance Program.® 


6. Social security tax is applied only to the serviceman’s “basic 
pay.” All food, shelter, and clothing allowances, as well as special 
pay or incentive pay, are excluded in determining basic pay. 

7. Public Law 881, 84th Congress, 2d Session, Chapter 837, § 404 
(August 1, 1956). 

8. Id. § 405. 

9. Since social security survivors’ benefits are payable only to a 
spouse, surviving dependent children or surviving dependent par- 
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HOW SOCIAL SECURITY WORKS AND HOW YOU 
BECOME INSURED 


Before getting into the subject of what social 
security means to you and your family in terms 
of actual financial benefits, it will be helpful to 
examine first how it works, how you become in- 
sured, and how much social security will cost 
you. 

Social security legislation was first enacted 
by Congress in 1935 to provide retirement bene- 
fits for aging workers. In 1939 the law was 
broadened to provide benefits for dependents 
and survivors. Since that time, its coverage has 
been extended to some 70 million persons. By 
the 1956 amendments, its umbrella was ex- 
tended to an additional 3.5 million persons, 
mostly servicemen. Today, the number receiv- 
ing monthly social security benefits has passed 
the 9 million mark, and the total amount of these 
benefits is almost 6 billion dollars a year. It is 
estimated that 3 out of every 5 retired persons 
receive social security checks. 

The monthly benefits that you and your fam- 
ily will receive will come from the Federal Old 
Age and Survivors Insurance Trust Fund ad- 
ministered by a Board of Trustees. All social 
security taxes collected by the Government go 
into this trust fund. The fund may be used 
only to pay benefits and to defray the adminis- 
trative expenses of the program. The reserve 
portion of the trust fund—that is, the part not 
required for current disbursement—is invested 
in interest-bearing United States securities. 

In order for you or your beneficiaries to re- 
ceive any of the various social security benefits, 
you must meet all the requirements of the law, 
including the filing of an application. To- 
day, as a result of simplified procedures, your 
survivors are saved from the arduous red tape 
of making several applications to several differ- 
ent Government agencies in order to collect all 
the survivor benefits due them. One applica- 
tion with either the Social Security Administra- 
tion or the Veterans’ Administration will start 
survivor’s payments coming from both. The 
two agencies are co-operating together to this 
end. 

Also, fortunately, you do not have to do your 
own bookkeeping under social security. The 
Social Security Administration does it for you, 
under your name and social security number. 
It keeps all of the necessary records of your con- 
tributions and covered quarters. The only ex- 

ents, a single serviceman with no dependents wiil not have bene- 

ficiaries eligible to collect. Of course, he is entitled to retirement 


benefits at age 65, and should he marry or assume the support of 
his dependent parents, survivor benefits will then be payable. 





ception is credit for military service for the 
years 1940 to 1956. Proof of this service must 
be submitted by the applicant, or the Social 
Security Administration will obtain it from 
the appropriate service department.” 

You or your family must apply for benefits. 
At retirement age, or at your death, the 
agency will not write to you or to your survivors. 
When application is made, however, the Social 
Security Administration will compute your 
benefits in the manner most advantageous for 
you, consistent with the law and your credits. 
If you disagree with the action taken on your 
claim, you have the right to appeal without 
charge or prejudice. If, after an administra- 
tive appeal has been taken, you are still dissatis- 
fied with the action taken, you may seek review 
in the Federal courts. 


BECOMING INSURED 


- 


In order for you and your dependents to re- 
ceive social security benefits, you must be either 
currently or fully insured. These terms are 
used to describe the amount of time you must 
have in covered work in order that benefits, 
based on your average monthly earnings, may 
be paid to you and your dependents at retire- 
ment or death. 

Before discussing the various time require- 
ments by which you become currently or fully 
insured, two aspects of being “insured” under 
social security must be considered. The first is 
that unless a currently or fully insured individ- 
ual is permanently insured by working a total 
of at least 10 years in covered employment, he 
may lose his rights to benefits for himself and 
his family if he ceases to contribute to the pro- 
gram as a result of leaving covered employment 
for a certain length of time. This length of 
time will vary from situation to situation, de- 
pending usually on age and date of death. 

The second aspect is that, as between being 
currently insured and being fully insured, the 
latter is the more valuable status to have. It 
alone pays retirement benefits to you at age 65 
(age 62 for women). It also pays the greater 
range and number of benefits to your depend- 
ents. Naturally, this is the social security status 
you wish to achieve. 





10. The free military wage credits count the same us wage credits 
earned in the service after 1956, or wage credits earned in covered 
civilian employment; but they are not actually listed on your 
social security earnings record. In order to have them count in 
the computation of your total coverage, proof of your military 
service during the period from September 1940 to D ber 1956 
must either be furnished by you or your dependents at the time 
that application is made for benefits, or the Social Security Ad- 
ministration will obtain it from your military department. 
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Perhaps the best way to explain how you 
become fully insured, is to break down the ex- 
planation first into the credits you need to qual- 
ify for old-age retirement benefits, and, second, 
the credits you need for full survivors’ coverage 
for your dependents. 

To be eligible to receive old-age benefits at 
retirement age, you must be fully insured. You 
will be fully insured if you have worked in 
covered employment, such as the service, for: 

@ 10 years or, in social security language, 

forty quarters; or 

@ anamount of time equal to half of the time 

between December 31, 1950, and your 65th 
birthday (62d for women) ; or 

@ an amount of time equal to half of the time 

between your 21st birthday, if this is later 
than 1950, and your 65th birthday (62d 
for women). 

For all of these tests, you include all time 
earned since 1936 in determining if you have 
the requisite 10 years, or half the time in covered 
employment between 1951 or your 21st birthday, 
if it is later, and your 65th birthday. This time 
need not be earned in succession. The only 
service time which may not be counted is that 
time for years prior to 1951 if these years will 
also count toward military retirement. 

When you have a total of 10 years of cover- 
age—or forty quarters in social security lan- 
guage—you are permanently insured as well as 
being fully insured. This means in a very real 
sense that your insurance is paid up for life, 
since your right to old-age benefits and the rights 
of your dependents to family and survivors’ 
benefits cannot lapse even if you do not work 
another day in your life. Of course, if you do 
not work after becoming permanently insured, 
the amount of these benefits may decrease be- 
cause they are based on your average earnings 
until you reach retirement age or die. 

For the “half-of-the-time” tests, the age of 
the person covered is the essential variable that 
must be known in order to determine how much 
coverage is required. Take the person’s age 
and determine how many years it will take 
after 1950, or his 21st birthday, for him to 
become 65. When you have this figure, divide 
it in half to see how many years he will have to 
have in covered work in order to become fully 
insured. Then take this figure or the required 
10 years of covered work, whichever is the least, 
to determine the earliest time he can become 
fully insured. Of course, a young serviceman 
who, let us say, is 27 today, can qualify for re- 
tirement benefits under the 10-year test in less 
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time than by working half the time between 
1951 and the year 1995 when he will be 65. But 
for the older serviceman, who will be 65 in 1964, 
with no credits except military credits, it will 
be cheaper in terms of time to use the “half-of- 
the-time” test from 1950 to his 65th birthday. 
Counting the 6 years of free military credits 
received for the years 1951-56, this serviceman 
will be fully insured after 1957, at which time he 
will have seven years of covered employment, 
or half of the time between 1950 and 1964. This 
would mean retirement payments for him of at 
least $70.50 a month. 

The following chart shows the number of 
years you need in covered employment in order 
to become fully insured. Note that if you become 
65 in the second half of the year, you must add 
an additional 3 months to the required number 
of years. Also, if you have received any of the 
free years of military credit given between 1951 
and 1956, you should include these in arriving 
at the number of years of coverage required to 
become fully insured. 


If you reach 65 during— Binsaogent & 
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Turning to survivors’ benefits, you must be 
fully insured at death to insure that your de- 
pendents will be entitled to the full range of 
social security survivor benefits paid. You will 
be fully insured at death if you have worked in 
covered employment for: 


@ an amount of time equal to half of the time 
between December 31, 1950, and the date 
of your death; or 

@ an amount of time equal to half of the time 
between your 21st birthday and the date 
of your death. 


Of course, you also die fully insured if you 
have 10 years of coverage. Any time earned 
after 1936 may be included in determining if 
half of the time between December 31, 1950, and 
your death was spent in covered work. In ef- 
fect, under all of the “half-of-the-time” tests, 
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social security gives you one year of insured 
status for every one you earn. 

In these latter tests, the date of death is the 
important variable. From the date of death, 
count the number of years that have elapsed 
after either the 21st birthday or 1950, and de- 
termine if credits have been earned equal to half 
the time within the shorter of the two periods. 
If the deceased had the equivalent of “half-of- 
the-time” of the shorter period in covered em- 
ployment, he died fully insured. Remember, of 
course, that if the individual died in the service 
he has the benefits of a fully insured status. 

Under a special provision of the law," one 
can become fully insured even more quickly. 
This provision will be especially helpful to 
servicemen who have retired in the last few 
years, and therefore did not receive any free 
military credits. Under this special provision, 
a person who reaches retirement age or dies be- 
fore July 1, 1957, will be fully insured if he 
has earned social security credit for all but 12 
months (four quarters) during the period from 
1954 to June 30, 1957. A person who reaches 
retirement age or dies in July 1957 or later, will 
be likewise fully insured, if he has social se- 
curity credit for all but four quarters (12 
months) during the total time since 1954 and 
before the beginning of the social security quar- 
ter in which he reaches retirement age or dies. 

Applying these various tests, the following 
generalizations may be made regarding the 
present status of servicemen under social 
security. 

® If you die in the service or from a service- 
connected cause, you die fully insured 
for purposes of monthly social security 
benefits or equivalent amounts from the 
Veterans’ Administration, regardless of 
your time under social security. 

@ If you are 59 or older on February 1, 1957, 
your six years of free military credit al- 

‘ lows you to retire at age 65 fully insured 
with a monthly pension of at least $65.00. 

e If you are 51 or younger, with only mili- 
tary wage credits, and have been in the 
service since 1951, you can become fully 
and permanently insured by either staying 
in the service four more years, or by work- 
ing in covered employment four years 
after retirement. 

e If you have had three years in the service 
by January 1, 1957, you will be fully in- 
sured at death if you continue to work in 
covered employment. 


ll. Public Law No. 880, 84th Congress, 2d Session, Chapter 836, 
§ 214 (a) 3 (August 1, 1956). 





But let us assume that you leave the service 
before you have satisfied any of these tests. You 
are currently insured after you leave if you 
have been in the service for at least 18 months. 
However, as pointed out earlier, being currently 
insured is not as valuable as being fully in- 
sured for the reasons that the range of bene- 
ficiaries entitled to benefits is not as great, and 
more importantly, because if you do not enter 
covered employment within 18 months after 
you leave the service, your insurance will lapse. 
Thus, if you should die on the 19th month after 
being discharged, without having re-entered 
covered employment, you survivors would not 
be entitled to any benefits unless you satisfy one 
of the “‘half-of-the-time” tests based on the date 
of your death and the total amount of credits 
you had previously earned. 

Although you will lose your current insur- 
ance by failing to re-enter covered employ- 
ment within 18 months, this does not mean that 
you have lost the credit for the covered years. 
These years will be counted in the over-all tab- 
ulation of years you have under social security 
for the purpose of giving you a fully-insured 
status at some later date under the tests de- 
scribed earlier. Also, they will be counted in 
computing your payments when you again be- 
come “insured” and entitled to benefits. 

Finally, in counting your time under social 
security for purposes of determining where you 
stand, it is permissible to think in terms of 
“half-of-the-time” between 1951 and your 65th 
birthday, or in having “10 years of coverage,” 
as long as it is for a rough calculation. How- 
ever, this calculation could be off as much as 
two months because the Social Security Admin- 
istration counts time by calendar quarters. 
Each calendar quarter is a three-month period 
beginning either January 1, April 1, July 1, or 
October 1. You may count the quarter in your 
credit column if you earn $50.00 or more in 
covered employment during the three-month pe- 
riod. If you are self-employed and have net 
earnings of $400 or more in a year, you get four 
quarters of coverage for that year. Service- 
men are considered employed persons and there- 
fore receive four quarters of coverage a year 
based on the $50 test, but these quarters of cov- 
erage have nothing to do with the amount of 
your benefits. This depends entirely on your 
average monthly earnings. The number of 
quarters of coverage you have determines 
merely whether or not a payment can be made. 


YOUR SOCIAL SECURITY TAX 


Your social security contribution this year 
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will be 214% of your basic pay up to $4,200.” 
This tax is applied only to your basic pay and 
will amount to a maximum of $94.50 per year 
for those who earn $350 or morea month. The 
Government, as your employer, will match your 
payment. These payroll deductions will be 
made each pay day, on a pay-as-you-go basis. 
For those earning in excess of $4,200 a year, or 
more than $350 a month in terms of monthly 
income, the 214% rate will be applied to the 
full pay each month until $4,200 has been taxed. 
After that, all remaining pay will go untaxed 
and will not count for any social security pur- 
poses. For those earning less than $350 a 
month, the tax rate will be applied equally each 
pay day throughout the year. At the end of the 
year, all participants will receive on their W-2 
income tax withholding form, a statement show- 
ing the wages earned and the social security 
tax paid. 

The law does not contain a provision for 
wavier of payments to social security, therefore 
the fact that you desire not to participate or 
are already permanently insured will not affect 
your obligation to continue your contributions 
while you are gainfully employed. Those per- 
sons who are engaging in covered employment 
aside from their military service will also have 
to pay social security taxes on the outside earn- 
ings, as well as their military pay, even though 
in the aggregate their covered income may ex- 
ceed $4,200 a year. This overpayment may be 
applied toward their Federal income-tax pay- 
ment or will be refunded on application to the 
Internal Revenue Service. 


SOCIAL SECURITY BENEFITS 


It is understandable that servicemen are 
curious about the benefits they are entitled to 
receive under social security. If you pay for 
something, you like to see what you are receiv- 
ing in return. In this respect, social security is 
a good investment. Its benefits offer protec- 
tion against old age, disability, and death. Al- 
though it is admittedly difficult to appreciate 
fully the value of payments that may be years 
off, one day in the future these benefits may 
prove, at best, invaluable and, in the least, cer- 
tainly helpful. 





12. The following table shows the scheduled future increases of the 
Social Security tax rate en your first $4200 of earnings: 


Service- Govern- Self-em- 


Calendar year men ment ployed 
ees aoe Tpke Se 24% WA% 334% 
1960-64. __ — as-n-s 234% 254% 4Me% 
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__,, a padecienmaraedin 334% 354% 554% 
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The benefits that social security pays are re- 
tirement, survivor, disability, and lump-sum 
death benefits. To best understand these bene- 
fits, each type will be considered separately ac- 
cording to the beneficiaries who are entitled to 
receive them. The amounts payable appear on 
the table on page 13. Following the table, ex- 
amples will be used to illustrate when, and in 
what amounts, they are payable. 

Retirement benefits—Servicemen who are 
fully insured are entitled to receive old-age 
retirement benefits at age 65. These benefits 
range from $24 a month to $108.50 a month, de- 
pending on average monthly earnings. An- 
other feature of these retirement benefits is that 
when you reach retirement age and retire, de- 
pendent members of your family may also be 
eligible to receive benefits based on your earn- 
ings. Your wife, if she is living with you, may 
receive benefits commencing at age 62, or she 
may receive benefits regardless of her age if 
she has your dependent or disabled children 
in her care.* Likewise, your dependent 
children under 18, and disabled children, may 
be entitled to benefits. It is not necessary 
that these beneficiaries have been covered at any 
time under social security for them to receive 
payments. A further, highly advantageous 
feature of the new coverage discussed previ- 
ously is that servicemen retiring after 1956 will 
receive social security retirement benefits in 
addition to their military retirement pay. 

Prior to the 1956 amendments to the Social 
Security Act, retirement benefits for men and 
women were payable only at age 65. The law 
was liberalized in 1956, however, and women are 
now permitted to choose whether to receive re- 
duced benefits at age 62, or to wait until age 65 
and receive full payments. 

This liberalization of the law means that serv- 
icewomen may commence receiving retirement 
benefits at age 62 if they choose. The pay- 
ments, however, will be 80% of the amount they 
would be entitled to draw at age 65 and will be 
permanently reduced thereafter. Should she 
wait until age 63 or 64, the payments will be re- 
duced in a lesser amount.’** By choosing to re- 
ceive a reduced amount at any age between 62 
and 65, the servicewoman will be ahead finan- 
cially for the first 15 years. If she has depend- 
ents entitled to receive benefits, her election to 
take reduced benefits for herself will not reduce 
the payments to these dependents. 

13. A wife is considered to be “living with” her husband if they are 
members of the same household or, if not, if he is making regular 
and substantial contributions toward her support or if he is under 
a court order to make such contributions. 


14. At age 63, the amount of the payments will be 8624% of what she 
would receive at age 65 and at age 64 the amount will be 9314%. 
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Your wife also may commence drawing re- 
duced benefits at age 62, if she desires, assuming 
you are also drawing retirement payments." 
Should she make application at age 62, her pay- 
ments would be reduced to 75% of what they 
would be if she had waited until age 65.° By 
doing this at any age prior to age 65, she would 
be ahead financially for the first 12 years. 

In the event she has a child under 18 or a dis- 
abled child in her care, and the child is entitled 
to benefits based on your earnings, your wife will 
receive full monthly benefits regardless of her 
age. Note, however, that if your wife is also 
entitled to receive benefits based on her own 
earnings, she may receive only the larger of 
the two amounts payable to her. Similarly, de- 
pendent children, who are entitled to child’s 
benefits based on the earnings of both of their 
parents, can receive only the larger of the two 
payments due them. 

When you retire, your dependent children 
under 18 years of age are entitled to receive 
family benefits based upon your earnings. Also, 
a dependent, permanently disabled child may re- 
ceive benefits even though the child is over 18, 
provided the disability occurred before reach- 
ing that age. 


MAXIMUM AMOUNT OF BENEFITS.—The maz- 
imum amount of benefits which may be paid to 
your entire family during retirement or after 
your death is $200 a month or 80% of your aver- 
age monthly earnings, whichever is less. 


As was said earlier, under present law, retire- 
ment payments are payable at age 65 in the case 
of men, and age 62 for women. However, the 
social security law provides that such benefits 
are payable only for those months during which 
the beneficiary is retired. If your total earn- 
ings for a full taxable year are $1200 or less, 
you are considered “retired” in each month of 
that year and will receive benefits for each such 
month. But, depending on whether you work in 
all months of the year or only in certain months 
of the year, you may lose some or all of your 
monthly benefits for a year throughout which 
your total earnings exceed this amount. 

In general, if you work in all months of the 
year and have total earnings of more than 
$1200, you lose your right to one month’s bene- 
fit check for each $80 (or fraction of $80) over 


15. A woman is deemed to be your wife if (1) she is the mother of 
your son or daughter, or (2) she was married to you for at least 
3 years preceding the day on which she applied for benefits. 

16. At age 63, the amount of the payments will be 83144% of what she 
would receive at age 65 and at age 64 the amount will be 9124%. 
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$1200. The following table shows the number 
of monthly benefits payable to a person who 


‘works every month in any year, assuming that 


person was a beneficiary (retired worker, de- 
pendent, or survivor) for all twelve months in 
the year: 


Annual earnings Monthly benefits 


ee eee ee 12 
Fo) SS ee er 11 
1,280.01—1,860__.........___._. 10 
1,360.01-1,440___........_..__- 9 
LA0O01-1 520... 2+. ee 8 
1 S20.01-1,000.. .. 5 122 nik see q 
1,600.01-1,680_________________ 6 
1,680.01-1,760_________________ 5 
1,760.01-1,840_____________-___ 4 
1,840.01-1,920_________________ 3 
1,920.01-2,000__________-_---___ 2 
2,000.01-2,080_______________-_ 1 


If, on the other hand, you do not work every 
month of year, then even if your total earnings 
exceed $1200 for the year, you will receive your 
payment for each month in which: (1) you do 
not work as an employee for more than $80 and 
(2) do not render substantial services in self- 
employment. 

To illustrate these rules, assume that Jones 
became entitled to old age benefits on the basis 
of wages earned in the service. Since becom- 
ing a beneficiary, Jones has started a souvenir 
concession at a beach resort which he operates 
during June, July, and August each year. 
Throughout the rest of the year, Jones does no 
work of any kind. As a result of his summer 
work, he reports net earnings from self-employ- 
ment of $1500. On the basis of the chart, this 
amount of earnings would call for the with- 
holding of four months’ benefits if Jones 
“worked” in every month during the year. 
However, since Jones rendered substantial 
services in his business in only three months of 
the year, and did not work as an employee 
for more than $80 or render substantial serv- 
ices in self-employment in the remaining nine 
months, he would lost his benefits checks only 
for the months of June, July, and August. 

The Social Security Administration has no 
single rule for determining when a person is 
performing “substantial services” in self-em- 
ployment. It considers all the facts of each 
case based on the particular kind of trade or 
business involved, and makes its decision 
accordingly. 

All net income from self-employment and all 
gross wages (not just take-home pay) must be 
reported in order to determine the number of 
monthly payments that can be paid for the year. 
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Accordingly, no longer can one avoid the in- 
come limits placed on earned income during re- 
tirement by engaging in work that is not 
covered for social security purposes. Gener- 
ally, however, “income” from savings, property 
investments, and insurance does not affect pay- 
ments and need not be reported to the Social 
Security Administration. 

If you have applied for retirement benefits 
and then earn in excess of $1200 in a year, you 
may request the Social Security Administration 
to refigure your benefit rate to determine if a 
higher amount will be payable to you when you 
stop working. If you are ineligible to receive a 
benefit check for any month because you have 
exceeded the earnings limit, no checks will be 
payable to your dependents whose benefits are 
based on your account. As to their own earn- 
ings, these affect only their eligibility to receive 
checks, and not yours.** Finally, when you be- 
come 72 years of age, the $1200 limitation on 
your earnings is removed and you'may earn any 
amount without loss of monthly retirement 
benefits. 


SURVIVORS’ BENEFITS 


These benefits are payable on your death. 
They range between $30 a month and $200 a 
month, depending on three factors—your aver- 
age monthly earnings, the number of your de- 
pendents, and the age of each member of your 
family. 

Before discussing the usual conditions under 
which social security will pay survivors’ bene- 
fits, it is important to remember that Congress 
has given servicemen a favored position under 
the new law. Beginning this year, any service- 
man who dies on active duty, active duty for 
training, inactive-duty training as a member of 
a uniformed service, or as the result of a disease 
or injury incurred or aggravated in line of duty 
will be deemed to have been fully and currently 
insured at the time of his death for the purpose 
of payment of benefits to his survivors. This 
means that servicemen, for all practical pur- 
poses, are fully insured for death while they are 
in the service. Needless to say, this is a big 
boost for servicemen and gives them a decidedly 
preferential position. 

Widows.**—If you die in the service, or as a 
result of a service-connected disability, your 
17. The income limitation of $1,200 that may be earned while re- 

ceiving social security benefits applies equally to all beneficiaries 

under the program, including members of your family. 
18. The term “widow” means your surviving wife, but only if she: 

(1) is the mother of your child; (2) legally adopted your son or 


daughter while she was married to you and while such son or 
daughter was under the age of 18; (3) was married to you at the 
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widow, at age 62, will be entitled to receive 
payments ranging from $30 a month to 
$81.40 a month, depending on your average 
monthly earnings. Further, if she has a de- 
pendent child in her care under age 18 or a 
physically or mentally disabled child, she will 
be entitled to draw benefits ranging between $45 
to $162.80 a month immediately upon your death, 
regardless of her age. If she has two children, 
the range of benefits is increased to between 
$50.20 and $200.00 a month. She will continue 
to receive these increased payments as long as 
the child is under 18 and unmarried. When the 
child reaches 18 or marries, however, the pay- 
ment for that child ceases. The only exception 
to this age limitation is in the case of a child 
who became permanently disabled before age 18. 
Payments for that child may continue indefi- 
nitely as long as the disability remains.” Of 
course, after all the children in her care have 
reached maturity (unless there is a disabled 
child) your widow’s payments will end, to be 
resumed again for her at age 62. 

For the individual who leaves the service and 
then dies, it is necessary to know whether he died 
currently or fully insured. If he dies fully in- 
sured, then all the benefits mentioned above are 
payable. On the other hand, if he dies only cur- 
rently insured, then neither his widow nor his 
dependent parents may receive survivors’ bene- 
fits. His surviving dependent children are en- 
titled to benefits, however, and if his widow 
has children in her care to whom benefits are 
payable, then she may also qualify. 

Surviving children.”»—Benefits are payable to 
surviving children up to $200 a month, depend- 
ing on your earnings, if you were currently 
insured or fully insured at the time of your 
death. In order for a child to be eligible for 
benefits, he or she must have been your depend- 
ent, and under 18 years of age or disabled be- 
fore age 18. When the child becomes 18 or 





time both cf you adopted a child under the age of 18; or (4) was 
married to you for not less than one year immediately prior to 
the day on which you died. 

19. The payment to a disabled child and the wife or mother will be 
reduced by any other disability benefits received from any other 
Federal agency, or from workmen’s compensation. The mother’s 
payment is subject to being reduced to zero by these outside pay- 
ments if she received social security benefits solely because of the 
disabled child. However, if she also received benefits for th 
child in her care, the reduction may reduce only the disabled 
child’s share of the insurance benefit and not the part paid for the 
other child, or for her share. 

20. The term “child” includes a stepchild or adopted child. 

21. Your child’s monthly benefit is equal to one-half of your old-age 
insurance amount (primary insurance amount) were you alive. 
If you are deceased, his benefit is equal to three-quarters of your 
primary insurance amount, provided he is the only child. If you 
have more than one child, each will receive an amount equal to 
one-half of your primary insurance amount, plus one-fourth of 
that amount divided by the number of children. 
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marries, whichever comes first, the payments for 
that child end. In the event your child is 
adopted by his stepparent, grandparent, aunt, or 
uncle, the child’s monthly payments are not af- 
fected. However, if the child is adopted by any- 
one other than these relatives, payments for that 
child end. 

If the child was “severely disabled” before he 
reached 18, so that he will never be able to en- 
gage in substantial work, or has a disability 
expected to continue indefinitely, he may receive 
his child’s insurance benefits even after he 
reaches that age. Likewise, if this disabled 
child is in the care of your widow, she may 
receive widow’s benefits regardless of her age. 


.To be eligible to receive these monthly payments, 


the disabled child must have been your depend- 
ent and must remain unmarried. 

Dependent Widower.—A widower of a fully 
insured woman is entitled to survivor benefits 
at age 65 provided he was dependent on her for 
half of his support at the time of her death and 
she was fully and currently insured when she 
died. Proof of such support must be filed within 
2 years after the death of the insured person. 

Dependent Parents.—If you die fully in- 
sured, you dependent parents are entitled to 
survivors’ benefits at age 65 (62 for female par- 
ent) if there is no widow or surviving child 
eligible to receive benefits. Proof of depend- 
ency must be filed within 2 years of the death of 
the insured person. 


DISABILITY BENEFITS AND THE DISABILITY FREEZE 


A third benefit now payable under social se- 
curity is disability payment for wage earners 
who are permanently and totally disabled. The 
1956 amendments to the Social Security Act ex- 
panded social security to include protection 
against this third risk of workers—the risk of 
being unable to work because of severe and in- 
definite disability. 

Beginning in July of this year, disabled in- 
sured workers who are 50 years of age or older 
may commence receiving insurance benefits 
equal to the amount of the old-age insurance pay- 
ments they would have received at age 65. In 
the situation where the worker has not yet 
reached 50 years of age, but is nevertheless dis- 
abled, he is allowed to have his earnings record 
“frozen.” By “freezing” his earnings record, 
he excludes the years of no or low earnings dur- 
ing his disability, and thereby prevents them 
from affecting his “insured” status and from re- 
ducing the amount of the benefits he and his 
family may become entitled to in the future. 


To be eligible for either disability benefits or 
the wage “freeze,” the permanently disabled in- 


‘dividual must have social security credit for 5 


years of work (20 quarters of coverage) out of 
the 10 years before becoming disabled, and 114 
years of work (6 quarters of coverage) out of 
the 3 years (13 quarters) immediately preced- 
ing the established beginning date of the disa- 
bility. In addition, the disability must have ex- 
isted for at least 6 months before the application 
becomes effective. 

As a matter of practical application, disabil- 
ity benefits will not be available to most service- 
men who receive service-connected disabilities.”” 
The reason is that the law specifically states 
that social security disability benefits must 
be reduced by any other Federal or State benefits 
that are received, based in whole or in part on 
the disability.2* Because in almost every case 
service disability payments would exceed social 
seeurity payments, the serviceman would not re- 
ceive anything from the Social Security Admin- 
istration. This would not preclude a disabled 
serviceman, however, from requesting a wage 
“freeze” until he reached age 65, when old-age 
benefits would be payable to him, because he is 
then considered “retired” rather than “dis- 
abled.” 4 


LUMP-SUM DEATH PAYMENTS 


Social Security pays your widow, or widower, 
three times your monthly insurance benefit up 
to a maximum of $255, in one lump-sum pay- 
ment, if your die either currently or fully in- 
sured. In the event there is no spouse, then 
the lump sum is payable to the person or persons 
equitably entitled to it on the basis of their pay- 
ment of your burial expenses. However, if the 
Veterans’ Administration awards a burial allow- 
ance, this allowance will be considered in deter- 
mining the lump-sum death payment that is 
payable. 





22. Subject to future decisions by the Social Security Administration, 
it is entirely possible that payments to disabled servicemen may 
be made in the following situations: 

1. Where a serviceman with sufficient number of years of serv- 
ice, but who is retiring because of a service-incurred disability, 
elects to receive retirement pay in lieu of percentage-of-disability 
pay; and 

2. Where a serviceman does not receive disability pay because 
it has been determined that his injury is a result of his own mis- 
conduct and not incurred in line of duty. 

23. Social security disability pay:nents must also be reduced by any 
workmen’s compensation payments. 

24. If an application for a wage “freeze” is made before June 30, 
1957, this official period can begin on the day the person actually 
became disabled. After June 30, 1957, an application will be 
effective to freeze a person’s social security record for no more 
than one year back. Because of this restriction, a person who has 
been disabled and has not been able to work since October 1954 or 
earlier would not be eligible for the freeze at all if he delays 
filing a claim until after June 30, 1957. 
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As a general rule, application for the lump- 
sum death payment must be filed within 2 years 
of the date the insured died, unless the claim- 
ant is a spouse who was entitled to wife’s or 
husband’s benefits. In addition, under a special 
provision which applies in the case of a service- 
man who dies overseas, the person who pays 
the expenses of interment or reinterment in the 
United States may file valid application within 
two years of the date of interment or reinter- 
ment in the United States. 


COMPUTING YOUR BENEFITS 


The amount of your benefits, whether retire- 
ment benefits for you or survivor benefits for 
your family, depends on your average monthly 
earnings during your “social security lifetime.” 
Before computing these benefits, it is important 
to first explain some of the “ground rules” that 
are used by the Social Security Administration 
in measuring benefits. 

The first term to understand is your “primary 
insurance amount.” This is the insurance 
amount that is payable monthly to a retired in- 
dividual on the basis of his earnings in employ- 
ment or self-employment covered by the “Fed- 
eral Old Age and Survivors Insurance” system. 
This “primary insurance amount” is also the 
amount used as the basis for determining sup- 
plementary benefits for the covered worker’s de- 
pendents or, in the event of his death, for his 
survivors.” 

The social security formulas are designed 
to compute this “primary insurance amount.” 
These amounts have been worked out as percent- 
ages of your average monthly wages and placed 
in tables according to graduated average 
monthly wages running from $50 to $350. 
In order to determine the amount of your bene- 
fits, it is not necessary for you to compute your 
primary insurance amount. You merely have 
to enter your own “average monthly earnings” 
into the benefits table and read off the amounts 
payable to you. 

Generally speaking, your “average monthly 
wage” is found by totalling all your monthly 
base pay between your “starting date” and 
“closing date” of social security coverage, and 
then dividing the total by the number of months 
involved.* Before you do this arithmetic, there 
are two other factors to take into consideration. 
The first is your right to drop out years of low 
or no earnings, and the second is the $4,200 wage 
ceiling established by the social security law. 





25. This amount is also equal to your disability-insurance benefit. 
26. You must also include in this period between your “starting” and 
“closing” dates, years of zero earnings. 
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You are entitled under the law to drop out up 
to five years of low earnings to push up your 
average monthly pay level. These “drop-out” 
years may include years for which you earned 
nothing. But, you must retain at least 18 
months as your divisor by which to divide your 
remaining total of monthly earnings after you 
have deducted your “drop-out” years. Further, 
because you must retain at least 18 months with 
which to divide, and because each “drop-out” 
year must be a full calendar year, it may result 
that you are unable to take all five of your avail- 
able “drop-out credits.” This could happen in 
the situation of an individual who has only six 
full years of social security credit at age 65 
when he becomes eligible to receive retirement 
benefits. Although there are five years avail- 
able to be dropped out, to do so would leave only 
12 months as his divisor to divide into his re- 
maining earnings to compute his “average 
monthly wage.” Here the two restrictions 
mentioned above come into play. He must re- 
tain at least 18 months as his divisor and he 
can only drop “full” calendar years. Accord- 
ingly, he will be allowed to drop only four 
“drop-out” years, and his divisor is 24 months. 

It should be noted in this respect that the 
standard “starting date” used in computing 
your average monthly wage is normally Decem- 
ber 31, 1950.27 Although covered income earned 
prior to this date will not normally be used in 
the computation of your average monthly earn- 
ings, this earned time will still be counted in 
your total quarters of coverage. 

The standard “closing date” can be one of 
several dates, depending on which date results 
in the higher primary insurance amount for 
you. Normally, it will be the first day of the 
year in which you either died or reached retire- 
ment age (65 for men, 62 for women). 

The second factor to consider in computing 
your average monthly earnings is that, under 
the present wage ceiling, only earnings up to 
$4200 a year, or wages up to $350 a month, may 
be added into your total. Earnings above this 
ceiling donotcount. This restriction will apply 
to service pay only after 1956, inasmuch as for 
the years 1951 through 1956 all servicemen re- 
ceived the $160 monthly social security credit. 
However, if you were not in the service during 
that time or had outside earnings, the wage ceil- 
ing may be a consideration. During the years 
1951-1954, the ceiling was $3600 a year, and 
before that time, $3000 a year. 

27. The other “starting date” which may be used is the last day of 


the year in which you turned 21. The date which gives you the 
hizhest benefits will be used. 
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EXAMPLES 
Example I. 


You entered the service in 1949 at age 20. 
On January 1, 1957, you are an E-6, married, 
with two children, aged 2 and 4 years respec- 
tively. You are currently drawing $222.30 a 
month in basic pay. You remain an E-6 
through 1957 and then make E-7 in July 1958, 
drawing $253.50 a month based on over 8 years’ 
service. In January 1962, you die at age 33. 

Your social security earnings record is as 
follows: 


(as *Credits not counted 
ee *Credits not counted 
aa 160/mo. (drop out) 
ae 160/mo. (drop out) 
ee 2 160/mo. (drop out) 
ae 2 160/mo. (drop out) 
ad <culiee cge 160/mo. (drop out) 
 RERPOR EE eae 160/mo 
eae 222.30 
1958 (6 mo.).___. 222.30 
1958 (6 mo.)___-- 253.50 
Ws se eee ds 261.30 
1960_ ———e 
ee 
Se 273.00 


*Credits earned prior to “starting date” are not used in computing average 
monthly earnings. 


You die fully insured because you have 
10 years of covered employment including your 
six years of free military credits. As your 
“starting date” is December 31, 1950, you drop 
out your five lowest years after that date. This 
drops out five years of your $160 military credit, 
and your monthly wage thereafter averages 
out to $235.00. Accordingly, your widow 
and children are immediately entitled to insur- 
ance payments of $171.20 a month. These pay- 
ments continue until 1971 when your oldest child 
reaches 18. At this time your widow’s pay- 
ments will be reduced to $128.40. In 1973, 
when the youngest child reaches 18, your wid- 
ow’s payments will stop until she reaches age 
62 when she will commence receiving payments 
of $64.20 a month. 


Example II. 


An officer, 0-2, dies in March 1958 after four 
years’ service and is survived by a widow with 
one child age 1. His widow’s age is 24, and his 
age at death is 26. He had no previous wage 
credits prior to entering the service. He will be 
fully insured for purposes of social security 
benefits, since he worked in covered employ- 
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ment half the time between his 21st birthday 
and the date of his death. 

For purposes of computing his benefits, his 
“starting date” is December 31, 1953, the last 
day of the year in which he reached 21; and his 
“closing date” is January 1, 1958, the first day 
of the year in which he died. Between these 
years he had four years of wage credits, with 
three at $160.00 a month and one year (1957) 
at $335.40. Because he may drop out only fuli 
calendar years and must retain at least 18 
months as his divisor, he can drop out only 2 
years of his lowest credits. Dropping out two 
years at $160.00, it leaves him 1 year at $160.00 
and 1 year at $335.40. This adds up to $495.40, 
which is divided by 2 and results in a monthly 
average earning rate of $247.70. Accordingly, 
looking to the benefits table, his wife and child 
receive survivor benefits of $132.00 a month. 
The widow will receive these benefits until 1957 
when the child reaches 18. The payments will 
then stop for her, to be resumed at age 62, in 
year 2006, at the rate of $66.00 a month. 


Example III. 


An officer, 0-5, with 16 years’ service dies in 
March 1958. He is survived by his wife and 
3 children, ages 5, 8, and 12. Also, he has been 
providing almost complete support of an aged 
father whose total annual income from other 
sources is $500. 

This officer dies fully insured. Although 
his pay in 1957 was $514.80 a month, he only 
paid social security tax on $350.00 of it, and 
may therefore count only this amount. Accord- 
ingly, he has six years of free military credit 
of $160.00 per month for the years 1951 through 
1956, and one year at $350.00 a month. Since 
his “starting date” is December 31, 1950, and 
his “closing date” is January 1, 1958, no private 
or military wage credits earned prior to 1950 
are used in computing his average monthly 
wage. Also, because his divisor will still exceed 
18 months if he drops out 5 years of low earn- 
ings, five low years of $160.00 per month will 
be dropped. This leaves one year at $160.00 and 
one year at $350.00, or a total of $510.00. Di- 
vided by 2, this amounts to an average monthly 
wage of $255.00. Entering this figure into the 
benefit tables, his widow and children will re- 
ceive monthly survivor benefits of $200.00 a 
month. When the oldest child reaches 18 in 
1965, the family payments will not diminish to 
$179.20 because 2 dependent children still re- 
main in the widow’s care. In 1968, however, 
the payments will be reduced to $134.40 when 
the second oldest child reaches 18. Finally, in 
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1971, when the youngest child reaches 18, the 
widow’s payments will totally cease until she 
reaches 62. She will then commence receiving 
$67.20 a month. The dependent father will not 
receive any benefits because payments to par- 
ents are made only if there are no other eligible 
survivors. 

However, suppose this officer retires in 1962, 
at age 45, with 20 years of service. He works 
every year thereafter until 1982, except for 1980 
when he took a trip around the world and had 
no earnings. In 1982, he retires at age 65. His 
earnings during this period of covered private 
employment exceeded $4200 a year. Accord- 
ingly, from 1951 to 1982 he has 31 years of cov- 
erage which include 1 year at no earnings, 6 
years at $160.00 a month, and 24 years at 
$350.00 a month. Dropping out the one year 
of no earnings and the four low years at $160.00 
a month, his monthly average earnings come to 
$335.00. This entitles him, in addition to his 
military retired pay, to old age payments of 
$105.50 a month. This payment increases to 
$158.30 when his wife reaches 65. If she makes 
application at age 62, however, the payment is 
only $145.10. 

SUMMARY 


Servicemen under the Servicemen’s and Vet- 
erans’ Survivor Benefits Act of 1956, are now 
permanently covered under social security on a 
contributory basis. At age 65, when you retire, 
you will become entitled to benefits ranging from 
$30.00 to $108.50 a month, depending on your 
average monthly earnings under social security. 
If your wife is 62 or older, she may join your 
application, and your combined payments may 
be increased to as high as $149.30. Further- 
more, if you have dependent or disabled chil- 
dren in your care, these payments may reach a 
maximum of $200.00 a month. 

On the other hand, if you do not live to re- 
tirement age, your widow and children will be 
entitled on your death to survivors’ benefits 
ranging from $30.00 to to $200.00 a month. 
From the first day you enter the service, your 
family is entitled to this protection. In addi- 
tion to these old-age and survivors’ benefits, dis- 
ability and lump-sum benefits may also be 
payable. 

When you retire from the service you will re- 
tain your wage credits, including your free mili- 
tary credits for the years 1951 through 1956; 
and when you start to receive old-age retire- 
ment benefits, they will be in addition to your 
service retirement pay. 

Your objective under the social security law 


is to become “fully insured for life” so that your 
insurance may not lapse and so that you and 
your family will be entitled to the maximum 
range of benefits that are paid. To do this, 
your goal is to acquire either 10 years in the 
service (or other covered employment), or else 
work at least half the time between 1951 and 
your 65th birthday in employment for which 
you earn credit. But even if you die before ac- 
quiring these years of credit, you will still be 
fully insured at death if (1) you die in 
service or (2) have half of the time between 
the date of your death and either your 21st 
birthday or December 31, 1950, in covered em- 
ployment. These formulas work to give you one 
covered year for every one you earn. 

Your present cost for these benefits is 214% 
of your base pay up to $350.00 a month. These 
deductions are taken from your pay check on 
a pay-as-you-go basis, except that if you earn in 
excess of $350.00 a month, the tax rate will be 
applied to your entire basic pay in the first 
months of the year until a maximum of $94.50 
has been deducted. 

The actual monetary amount of your benefits 
is a percentage of your monthly average earn- 
ings. Accordingly, it is to your advantage to 
earn the maximum amount ($4200) of earnings 
a year that social security allows you to count 
in computing your benefits. Here social secu- 
rity gives you a valuable assist by permitting 
you to drop out up to five years of your lowest 
earnings. 

Finally, social security will keep a record of 
your credits for you. But to receive your bene- 
fits, you or your beneficiaries must make appli- 
cation for them yourselves. In the case of your 
survivors, one application to the Veterans’ Ad- 
ministration will suffice both for VA indemnity 
compensation and social security survivors’ 
benefits. 


EVALUATION OF THE NEW SOCIAL SECURITY 
COVERAGE FOR SERVICEMEN 


The new social security coverage has much to 
commend it, especially for career servicemen. 
The defects of the former coverage have been 
corrected, and in addition thereto, special bene- 
ficial provisions have been added which give the 
serviceman a very advantageous position under 
social security. Not only will he now earn 
credits commensurate with his earnings, but he 
will receive its benefits along with his service re- 
tirement pay. Also, because social security 
benefits are an integral and essential part of 
the entire “benefits package” for the service- 
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man’s survivors, his benficiaries will be pro- 
tected from the day he dons his uniform until the 
day he dies. 

The chief criticism of the new coverage has 
been directed at the loss of the free wage cred- 
its. Some servicemen, especially those in the 
lower pay brackets who now must pay for 
receiving less in credits than they previously 
received free, may feel that social security is 
an unnecessary expense in view of the other 
survivor benefits. This, however, is a short- 
sighted view, which fails to take into account the 
role of social security in the over-all picture of 
benefits for servicemen and their survivors. This 
view also overlooks the material aid they and 
their families will receive from the receipt of 
social security benefits in the future. Asa mat- 
ter of fact, social security payments will prob- 
ably be more beneficial to this low-income group 
than to many others. These comments also in- 
dicate a failure of the critics to appreciate that 
the free wage credits tied them artificially to 
an arbitrary earnings rate. Under the new 


coverage, they will be able to look to larger bene- 
fits as their earnings increase via the promotion 
route. Finally, for the serviceman who does 
not intend to make the service his career, it is 
as if he had not been in the service at all, since 
his wage credits will be treated as if they were 
earned in civilian pursuits. 

As a final consideration, what is the future of 
social security? One of the most commonly ex- 
pressed complaints is that its benefits have 
failed to keep pace with the rising cost of liv- 
ing. Since this a view shared by many law- 
makers, social security benefits may be increased 
in the future to bring them into closer relation 
with the actual needs of the recipient. Also, 
looking into the crystal ball of the future, there 
is reason to anticipate that the amount a per- 
son may earn while receiving social security 
benefits will be substantially increased. There 
is sound ground for concluding that servicemen 
and their dependents can look to social security 
for beneficial financial support in the years to 
come. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance and Taxation Branch Office of the Judge Advocate General 


MILITARY PERSONNEL—Disability Severance Pay Recoupments— 
Subsequent Disability Retirement—Rate Payable— 


@ An enlisted member (technical sergeant) was placed 
on temporary disability retired list, then removed from 
that list and discharged for physical disability with 
disability severance pay. Subsequently he reenlisted as 
an airman, served on active duty, was placed on the 
temporary disability retired list. It was held: (1) Dis- 
ability severance pay need not be deducted from present 
retirement benefits; (2) service used to compute dis- 
ability severance pay and time previously spent on tem- 
porary disability retired list may be used in computing 
present retired pay; and (3) assuming the former grade 
as technical sergeant was not a temporary one, his pres- 
ent retired pay should be computed on the basis of his 
grade as airman. CompGen Decision B-129541, 28 No- 
vember 1956. 


MILITARY PERSONNEL—Dislocation Allowance— 


@ A member remarried during a period of leave pend- 
ing the effective date of permanent change-of-station 
orders, and his wife then returned to her parents’ home 
where she had been living prior to remarriage. Her 
parents’ home was not in the vicinity of the stations 
from which and to which the member had been ordered. 
It was held there was no entitlement to dislocation al- 
lowance because there was no move by the wife in con- 
nection with the permanent change of station. 
Gen Decision B—129853, 31 December 1956. 
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Comp- 


MILITARY PERSONNEL—Occupancy of Quarters Assigned to Other 
Government Personnel—Per Diem Reduction— 


@® Where military or civilian personnel in a travel status 
at isolated posts are required to occupy Government 
quarters which are assigned or occupied by other mili- 
tary or civilian personnel, it was held: (1) A reduction 
in per diem is required because the personnel are re- 
garded as éccupying Government-furnished quarters; 
and (2) the military or civilian personnel required to 
provide lodging in their Government-furnished quarters 
may not charge for such accommodations. CompGen 
Decision B-129661, 10 December 1956. 


MILITARY PERSONNEL—National Guard Service—Retired Pay— 
Service From January 1, 1933, to October 31, 1934— 


@ Commissioned and warrant officers who were in a 
federally recognized status in the National Guard on 15 
June 1933 (the date of the Act which established the 
National Guard as a reserve component of the Army) 
and who accepted appointments in the National Guard 
not later than 31 October 1934, are entitled to credit, 
as active Federal service for retired pay purposes under 
Title III of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948, any such service 
from 1 January 1933 to 31 October 1934. However, 
members who were not in a Federally recognized status 
in the National Guard on 15 June 1933, and who sub- 
sequently received National Guard appointments are 
entitled to such credit only from the date of acceptance 
of the appointment. CompGen Decision B—129572, 19 
November 1956. 
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THE CONVENING AUTHORITY'S REVIEW AND 
EVIDENCE OUTSIDE THE RECORD 


LIEUTENANT (JG) JEROME S. WAGSHAL, USNR 


FTER A RECORD OF TRIAL by court- 
martial has been prepared and authenti- 
cated, the convening authority must review the 
case and take initial action on it... In the main, 
the convening authority’s review is, of course, 
based on the proceedings reported in the record 
of trial, and on the law of the case. Neverthe- 
less, material outside the trial record in the form 
of affidavits, unsworn statements, or other docu- 
mentary evidence will often be brought to the 
convening authority’s attention. Although it 
is a much repeated general rule that a review- 
ing agency may not go outside the record to 
consider matter which was not presented at the 
trial level,* this general rule has only a most 
limited application to the convening authority. 
In a few areas the convening authority’s con- 
sideration of matters outside the record will be 
highly prejudicial or at least questionable, but 
in most areas it is permissible and sometimes 
required. The purpose of this article is to out- 
line these different areas. 

Article 64, UCMJ, indicates that there are two 
parts to the initial review of a “guilty” case. 
First, the convening authority must determine 
whether the findings and sentence are in part 
or whole “correct in law and fact’—that is, a 
review of the legality and factual correctness 
of the proceedings and results. Second, having 
determined that the findings and sentence are 
legally correct, the convening authority must 
decide whether “in his discretion” the findings 
and sentence, or any part thereof, should be ap- 
proved—the discretionary review. The extent 
to which the convening authority may or should 
consider matters outside the record of trial de- 
pends in large measure upon whether he is at 
the stage of legal or dicretionary review. 


I. THE LEGAL REVIEW * 


This portion of the convening authority’s re- 





1. Art. 60, UCMJ. For a general discussion of the mechanics of the 
initial review, see Courts-Martial Review by Convening Authori- 
ties, JAG Journal, June 1951, p. 8. 

2. See U. S. v. Roberts, 7 USCMA 322, 325, 22 CMR 112, 115; U. S. 
v. Ferguson, 5 USCMA 68, 71, 17 CMR 68 71; U. S. v. Harvey, 
2 USCMA 609, 10 CMR 107. As to changing the theory of prose- 
cution or defense on review, see U. S. v. Holley, 5 USCMA 661, 
18 CMR 285; U. S. v. Blevens, 5 USCMA 480, 18 CMR 104. 

3. Many of the cases cited in this section deal with the reviewing 
powers of the Court of Military Appeals and boards of revicw; 
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view may be divided into five basic issues: (1) 
Are all jurisdiction requirements present? (2) 
Was there prejudicial error? (3) Was the ac- 
cused sane (a) at the time of the offense, and 
(b) at the time of trial? (4) Is there compe- 
tent evidence of record to establish the accused’s 
guilt beyond reasonable doubt? (5) Was the 
sentence within the power of the court to ad- 
judge and within the prescribed limitations on 
punishments? ¢ 

1. JURISDICTION. As traditionally defined, 
the jurisdiction of a court-martial depends on 
four factors: (1) Was the court properly con- 
vened by an officer who had authority to do so? 
(2) Was the number and competency of the 
court membership in accordance with law? (3) 
Was the accused subject to trial by court-mar- 
tial? (4) Did the court have authority to 
try the offense charged.° Because the very 
power of a court to act is dependent upon these 
questions, failure of the defense to claim lack of 
jurisdiction at trial will not prevent the issue 
from being raised at a later stage; nor will 
failure of the prosecution to prove jurisdiction 
at trial preclude a later offer of proof.* 

Since a jurisdictional issue can be raised at 
any time, and since the first three issues listed 
above can turn on the facts of the particular 
case, it follows that as to these three, the con- 
vening authority may—and in fact is required 
to—consider relevant evidence not presented at 
trial. For instance, if the officer who convened 
the court is relieved before the completion of 
the initial review, his successor may have to re- 
sort to evidence outside the record to determine 
that the court was properly convened.’ And 
evidence presented after trial which indicates 





these authorities are pertinent because the convening authority’s 
power to review the legality of a trial and sentence is equivalent 
to that of higher authorities. See U. S. v. Goodwin, 5 USCMA 
647, 18 CMR 271. 

4. Par. 866 (1), MCM, 1951. The review of not guilty findings is 
confined to the legal determination of whether the jurisdictional 
requirements have been met. Par. 866 (2), MCM, 1951. 

. Par. 8, MCM, 1951. U.S. v. Pulliam, 3 USCMA 95, 11 CMR 95. 

6. U. S. v. Burney, 6 USCMA 776, 21 CMR 98; U. S. v. Dickenson, 6 
USCMA 438, 448, 20 CMR 154, 164; U. S. v. Long, 5 USCMA 572, 
18 CMR 196; U. S. v. Hooper, 5 USCMA 391, 18 CMR 15. Par. 
686, MCM, 1951. 

7. See U. S. v. Roberts, 7 USCMA 322, 22 CMR 112 (posttrial 
affidavits considered by CMA on jurisdictional issue of whether 
the convening authority improperly delegated his powers). Cf. 
U. S. v. Greenwalt, 6 USCMA 569, 20 CMR 285. 


on 


APRIL 1957 








that the court sat without the required number 
of members*® or with an ineligible member °® 
must also be received and acted upon. Finally, 
in the not infrequent issue of whether the ac- 
cused was a person subject to trial by court- 
martial, the convening authority may have to 
review all manner of documents not contained 
in the trial record, such as affidavits, enlistment 
contracts, discharge certificates, official person- 
nel folders, pay records, passports, logs, and 
photostatic copies of letters.‘° Such documents 
must be considered although they “might be 
subject to objection if offered as documentary 
evidence during trial.” ™ 

The fourth jurisdictional issue—the authority 
of the court to try the offense charged—in 
almost all cases resolves itself into the question 
of whether the specification states a punishable 
offense. This question turns solely on the 
wording of the specification as it appears on 
the charge sheet. If the specification does 
not state an offense, either directly or by 
necessary implication, a trial based on the 
specification is a nullity and must be declared 
invalid.” On this question, therefore, the con- 
vening authority may not consider the evidence 
against the accused, no matter how damning it 
may be, and regardless of whether it is in or 
outside of the record.” 

The above four factors comprise the tradi- 
tional legal definition of “jurisdiction.” How- 
ever, “jurisdiction” in recent decades has been 
expanded by the concept that a court, although 
possessing jurisdiction in the traditional sense 
at the beginning of trial, may lose it if the trial 
is lacking in due process, i. e., if it degenerates 
into a basically unfair proceeding.* Although 
the line between cases involving jurisdictional 
error and those involving merely prejudicial 
error cannot be clearly drawn, few errors, even 
if involving a departure from the express lan- 
guage of the Code or the Manual, are considered 
jurisdictional by the Court of Military Ap- 


8. U. S. v. Tobita, 3 USCMA 267, 12 CMR 23. See ACM S-7067, 
Overcash, 12 CMR 830, as to counsel. 

9. U. S. v. Edwards, 4 USCMA 299, 15 CMR 299. See CM 350672, 
Heineman, 2 CMR 517, as to what errors involving court members 
are jurisdictional. 

10. U. S. v. Downs, 3 USCMA 90, 11 CMR 90; CM 358803 (Further 
review), Garcia, 13 CMR 271, 274-6, approved 5 USCMA 88, 17 
CMR 88; ACM 9602, Rubenstein, 19 CMR 709, 768; ACM 10196, 
Macaluso, 19 CMR 626; CM 366499, Patterson, 16 CMR 295; ACM 
S-13074, Christian and Harris, decided 28 June 1956. 

11. CM 367789, Redmond, 14 CMR 430. 

12. U. S. v. Lorenzen, 6 USCMA 512, 20 CMR 228; U. S. v. Strand, 
6 USCMA 297, 20 CMR 13. Par. 87a (2) MCM, 1951, pp. 144-45. 

13. U. S. v. Rios, 4 USCMA 203, 15 CMR 203; U. S. v. Fout, 3 
USCMA 565, 13 CMR 121; ACM 10937, Miller, 20 CMR 782, peti- 
tion for review denied, 6 USCMA 682, 20 CMR 398. 

U4. See U. S. v. Ferguson, 5 USCMA 68, 17 CMR 68. 
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peals.° A most extreme case is required. 
When the issue arises, however, the convening 
authority should consider outside evidence 
which shows a lack of due process, just as he 
would on the first three jurisdictional issues 
discussed above." 

2. PREJUDICIAL ERROR. Most prejudicial er- 
rors arise from proceedings reported in the trial 
record, for example, rulings on the admissi- 
bility of evidence and instructions to the court. 
However, there are many pretrial activities 
which could involve prejudicial error, and even 
during the trial the conduct of the court mem- 
bers or counsel while the court is in recess or 
adjournment may prejudice the accused without 
being reflected in the record. The convening 
authority may, in the exercise of his broad dis- 
cretionary powers, consider evidence outside the 
record which indicates prejudicial error.” 
There remains, however, the question of whether 
the matter rests solely in his discretion or 
whether he is legally required to consider and 
act upon such outside evidence. This is per- 
haps the most difficult question of law concern- 
ing the use of outside evidence. It has generally 
evoked a wider range of opinion than any other 
issue.?® 

The convening authority should, as a matter 
of law, receive and consider outside information 
which indicates that the court’s proceedings 
were tainted by fraud. Posttrial evidence of 
fraud on the court, e. g., perjured testimony or 
the wilful concealment by a court member of a 
ground for challenge, is a proper basis for the 
granting of a new trial; but this form of relief 
may not be granted by a convening authority.” 
However, rather than require the case to go to 
a board of review, a convening authority who 
is presented with outside evidence of fraud on 
the court should, after investigating the prof- 
fered evidence to determine its validity, grant 
the accused equivalent relief in the form of a 
rehearing.” Similarly, an assertion that the 
record of trial has been deliberately falsified 
should be thoroughly investigated. If the in- 
vestigative report and any other relevant out- 
side information support such an assertion, the 
15. U.S. v. Best, 6 USCMA 39, 19 CMR 165. 

16. NCM 329, Cook, 16 CMR 404; CM 360555, Castillo—Acevedo, 12 
CMR 318. 

17. See text following note 56, infra. 

18. See the divergence of opinion in U. S. v. Ferguson, 5 USCMA 68, 
17 CMR 68. 

19. Art. 73, UCMJ. See Fraud on the Court as Grounds for a New 


Trial, JAG Journal, May 1954, p. 3. See also CGCMS 20260, 
Styron, 21 CMR 584. 


20. See opinion of Latimer, J., concurring in part and dissenting in 
part in U. S. v. Walters, 4 USCMA at 638, 16 CMR at 212. 
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convening authority should order the prepara- 

tion of a true record or order the charge(s) 

dismissed.”* 

Even absent an allegation of fraud, the con- 
vening authority should receive posttrial evi- 
dence which indicates that the record does not 
accurately reflect what occurred at trial. How- 
ever, rather than consider such evidence on the 
merits initially, he should first present it to the 
officers who authenticated the record. If the 
authenticating officials agree that there is an 
inaccuracy or omission, the convening author- 
ity can return the record for the execution of 
a certificate of correction to relate the true 
facts.” 

In U. S. v. Walters,” the Court of Military 
Appeals made mandatory the consideration of 
outside evidence dealing with yet another type 
of prejudicial error. Here, posttrial state- 
ments obtained by the convening authority from 
the law officer, the president, the trial coun- 
sel, and civilian defense counsel indicated that 
during a recess the law officer and members of 
the court improperly tried to draw the defense 
counsel into a discussion concerning the case. 
The Court of Military Appeals noted that 
Article 39, UCMJ, requires a record of the “pro- 
ceedings” of a general or special court-martial 
and held that the informal conversation men- 
tioned in the statements was in fact part of the 
trial court’s “proceedings.” ** The posttrial 
statements were therefore considered by the 
Court as being equivalent to certificates of cor- 
rection to the record. As such, they were not 
outside the record and were therefore subject 
to review by the Court. By this holding, there- 
fore, the convening authority must consider evi- 
dence not appearing in the record of trial which 
indicates that some of the business of the trial 
was improperly carried on by the court while it 
was not in formal session.”° 

In adopting the certificate-of-correction ap- 
proach the Court of Military Appeals avoided 
the issue of whether outside evidence of prej- 
21. See NCM 272, Ingalls, 13 CMR 580. 

22. Par. 86c, MCM, 1951. 

23. 4 USCMA 617, 16 CMR 191. 

24. “If, unhappily, the court-martial or some of its members, either 
intentionally or through inadvertence, are permitted to hear 
testimony, or to obtain legal advice, during a purported recess, 
such matters must be deemed part of its ‘proceedings’ and should 
be reported in the record of trial. In sum, we interpret the ‘pro- 
ceedings’ of such a body to include any sort of conference at 
which the court-martial carries on its business of obtaining the 
facts and the law applicable to the evidence before it—this al- 
though such a conference does not purport to constitute a part of 


the formal functioning of the tribunal.” 4 USCMA at 627-28, 
16 CMR at 201-2. 

CGCMS 20266, Styron, 21 CMR 579. See also SF NCM 5600791, 
Hilley, decided 21 August 1956; NCM 383, Daily, 18 CMR 428; 
and CM 386695, Helm, 21 CMR 357. 
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udicial error should be considered on review, 


. but it raised other doctrinal difficulties. First, 


the Court impliedly overruled the text of the 
Manual which seems to confine the term “pro- 
ceedings” to formal sessions of court.”’ Second, 
considerable case-by-case analysis will probably 
be necessary to define with any precision the ex- 
panded meaning of “proceedings.” ** Most im- 
portant, the Court removed much of the legal 
effect which had previously been thought to stem 
from proper authentication at the trial level. 
The rule of the Federal civilian courts, which 
the Court of Military Appeals at one time indi- 
cated it would follow, is that questions concern- 
ing the accuracy of the record must be referred 
to the trial court; and, in the absence of a 
charge of fraud, the determination of the trial 
court on a challenge to the accuracy of the rec- 
ord will be conclusive.” In Walters, however, 
the Court said that the refusal of the authenti- 
cating officials to grant a certificate of correc- 
tion to a party complaining of omissions in the 
record would merely “bear on the weight to be 
attached to the complaint.” Moreover, even the 
determination of the convening authority as to 
the validity of the complaint would not be final, 
although it would be given “substantial weight.” 
In substance, the determination of the accuracy 
of the record has in large measure been lifted 
from the trial court to the review level, and post- 
trial affidavits or statements of participants in 
the trial may now be considered on review in 
making the determination. 

There remain many other types of errors 
which might be raised by outside evidence but 
which involve neither fraud on the court nor an 
informal session of court. For example, errors 
involving the qualifications of counsel or the 
convening authority’s legal officer fall in this 
category. Boards of review have split on 
whether or not evidence which is not presented 
at trial should be received on such problems.” 
In several cases, the Court of Military Appeals 





26. Although the result reached in Walters was a fair one, the author 
agrees with Judge Latimer’s opinion in that case that, “‘the cer- 
tificate of correction approach * * * is an artificial adaptation 
of a means to prevent an alleged injustice, and it is not necessary 
to resort to artificiality to reach the error complained of * * *.” 
A direct holding on the duty of an appellate body to consider 
outside evidence of prejudicial error might have provided a less 
confusing precedent. 

27. Par. 82b, MCM, 1951. 

28. See separate opinion of Brosman, J., in U. S. v.. Ferguson, 5 
USCMA 68, 17 CMR 68, in which pretrial activities of the court- 
martial members were brought within the scope of “proceedings.” 
See also U. S. v. Schuller, 5 USCMA 101, 17 CMR 101. 

29. U.S. v. Galloway, 2 USCMA 433, 9 CMR 63. 

30. Pro: CM 389592, Dobr, 21 CMR 451; ACM S-11368, Navarro, 19 
CMR 928; ACM 10226, Sax, 19 CMR 826; ACM S-9693, Graham, 
17 CMR 889. Contra: ACM 10608, Brown and Easley, 20 CMR 
823; CM 373661, Rivera, 16 CMR 357; ACM 6695, Gemelli, 11 
CMR 690. See also 3 AmJur 213. 
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has implied an affirmative answer." While no 
general rule has yet emerged, the better prac- 
tice would seem to be that outside evidence 
should be received and acted upon when it ap- 
pears that one of the accused’s basic rights 
otherwise would be infringed. 

3. INSANITY. The rule governing the use of 
evidence outside the record on sanity issues is 
the same regardless of whether the accused’s re- 
sponsibility at the time of the offense or his ca- 
pacity at time of trial is in question. The con- 
vening authority must consider any information 
appearing in “the record of trial or otherwise” 
which raises a doubt as to the accused’s past 
or present sanity.** Posttrial information may 
come from personnel who participated in the 
trial or “other responsible persons, not con- 
nected with the actual trial.” ** Further, the 
outside information should be considered even 
though the sanity issue was extensively debated 
at trial and regardless of how it was deter- 
mined.” In brief, because of the fundamental 
legal principle that an insane person may not 
be punished, insanity questions are given a “‘pre- 
ferred rating,” and there is no limitation on the 
sources or type of information which the con- 
vening authority may consider in dealing with 
insanity issues.*° Common sources of outside 
information include reports of military and ci- 
vilian psychiatrists, posttrial affidavits by peo- 
ple who know or have come in contact with the 
accused, reports concerning the accused’s be- 
havior while awaiting completion of review, and 
the past medical and psychiatric records of the 
accused.” There is, however, one source of out- 
side information which is of particular impor- 
tance. If information in or outside the record 
indicates the need for further inquiry into the 
accused’s mental condition, but such informa- 
tion does not include an official psychiatric re- 
port by a military board, the convening author- 
ity should refer the matter to a board of medical! 
31. U. S. v. Long, 5 USCMA 572, 18 CMR 196; U. S. v. Lowry, 4 

USCMA 448, 16 CMR 22; U. S. v. Hunter, 2 USCMA 37, 6 CMR 
37. Cf. U. S. v. Haimson, 5 USCMA 208, 17 CMR 208. 

32. Cf. separate opinion of Quinn, Ch. J., in U. S. v. Ferguson, 5 
USCMA 68, 17 CMR 68. 

33. Par. 124, MCM, 1951. 

34. U.S. v. Niolu, 2 USCMA 513, 516, 10 CMR 11, 14. 

35. Par. 124, MCM, 1951. See ACM 10303, Whitley, 19 CMR 703 
(During trial, testimony on sanity issue received from five psy- 
chiatrists, two other doctors, accused’s superior officer, accused’s 
wife, and accused himself. Board of review nevertheless ordered 
rehearing because posttria) board of medical officers found ac- 
cused was insane at time of offense). See also U. S. v. Burns, 2 
USCMA 400, 9 CMR 30. But see U. S. v. Schick, 6 USCMA 493, 
20 CMR 209. 

36. U.S. v. Burns, 2 USCMA 400, 9 CMR 30. 

37. As to the use of civilian psychiatric opinion on review, see CM 
373479 (recon), Schick, 21 CMR 343, further review, 7 USCMA 
419, 22 CMR 209; CM 355051, Kunak, 10 CMR 198, decision on 


reconsideration, 14 CMR 313, affirmed but reversed on other 
grounds, 5 USCMA 346, 17 CMR 346. 
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officers.** The board’s report, like other evi- 
dence outside the trial record, should be used 
by the convening authority in arriving at his 
final determination. 

A question not covered in the Manual is that 
of the accused who is suspected of becoming in- 
sane after trial and during the review process. 
The convening authority must receive and use 
outside evidence on this question as freely as 
on the other insanity issues.*® In fact, a ques- 
tion of posttrial insanity will, by its nature, turn 
largely on evidence not contained in the record 
of trial. Standard procedure in cases of 
suspected posttrial insanity is for the conven- 
ing authority to have the accused examined by 
a board of medical officers. The board’s report 
will then constitute one of the principal items 
of posttrial evidence to be considered in deter- 
mining whether initial action must be delayed 
because of the accused’s lack of capacity. 

4. SUFFICIENCY OF THE EVIDENCE. In deter- 
mining whether the evidence supports the con- 
viction beyond a reasonable doubt, the conven- 
ing authority is confined strictly to the trial rec- 
ord. If enough evidence to sustain a conviction 
is not presented at trial, the convening author- 
ity may not search for additional evidence of 
guilt from outside sources. The force of this 
rule was emphasized in United States v. Duffy.* 
In this case, the record of trial lacked sufficient 
evidence to support the trial court’s guilty find- 
ing. However, the accused had previously 
made a written confession which was not ad- 
mitted at trial because it had been obtained in 
violation of Article 31. The convening author- 
ity, against the advice of his staff judge advo- 
cate, approved the guilty finding on the basis of 
the confession. The Court of Military Appeals 
characterized the convening authority’s action 
as “lawless” and held: 


“* * * the right of an accused to a review con- 
fined to the record adduced at his trial is safely within 
the guaranty of military due process of law * * *. We 


38. Par. 147a, MCM, 1951. For a case of unusually exhaustive com- 
pliance with this provision at the initial review level, see ACM 
9112, Voigt, 17 CMR 862. For similar action at the board of re- 
view level, see NCM 220, McJenkin, 11 CMR 594; CM 355051, 
Kunak, 10 CMR 198, ACM 6728 (recon), Hyde, 12 CMR 710; 
ACM S-5692, Hamilton, 10 CMR 771; ACM S-3127 (recon), Trib- 
ble, 7 CMR 739; CM 351164 (recon), Lyles, 6 CMR 440; CM 
354045, Puckett, 6 CMR 145; CM 353051 (recon), Downs, 5 CMR 
295. 

39. U. S. v. Korzeniewski, 7 USCMA 314, 22 CMR 104 (overruling 
U. S. v. Bell, 6 USCMA 392, 2 CMR 108). See also U. S. v. Wash- 
ington, 6 USCMA 114, 19 CMR 240. 

40. 3 USCMA 20, 11 CMR 20. See also CM 392727, Craighead, de- 
cided 19 Nov. 1956; ACM S—8021, Deel, 14 CMR 700; ACM 5344, 
Gardenhire, 5 CMR 620 (CA may not change trial court’s findings 
of fact); ACM S-10805, Kelley, 19 CMR 855 (testimony stricken 
from record at trial may not be considered in determining suf- 
ficiency of evidence). 
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cannot conceive of a concept more repugnant to elemen- 
tary justice than one which would permit appellate re- 
viewing authorities to cast beyond the limits of the rec- 
ord for ‘evidence’ with which to sustain a conviction.” 


Since proof of previous convictions may permit 
imposition of a more severe sentence than other- 
wise authorized for the offense or offenses 
charged, legal evidence of the final approval of 
past convictions must also be presented at trial 
in order to be considered at a higher level.* 

Proper compliance with the Duffy rule will 
require the convening authority to exercise a 
high degree of control over his mental processes. 
Through error or necessity, much of the ex- 
pected evidence gathered in the pretrial stages 
may be absent from the trial record; yet the 
convening authority will have relied on this evi- 
dence initially in making his determination that 
the matter warranted trial by court-martial. 
Nevertheless, the Duffy rule requires that dur- 
ing this portion of his review the convening au- 
thority clear all this pretrial information from 
his mind if it was not admitted at trial and con- 
fine his judgment to the evidence of record. 

It should be noted that the Duffy rule applies 
specifically to the attempted use of outside evi- 
dence to sustain a conviction and not to the re- 
verse situation in which the accused presents to 
the convening authority exculpatory evidence 
not used at trial. Although outside matters 
presented by the accused could not be used for 
the purpose of judging the legal sufficiency of the 
evidence in the record,* the convening authority 
may consider the outside evidence favorable to 
the accused in the exercise of his discretionary 
powers.* In one situation, however, considera- 
tion of outside evidence favoring the accused 
would seem to be legally required rather than 
merely a matter of discretion. If the outside 
evidence is “newly discovered evidence”—that 
is, evidence which is discovered after trial de- 
spite the accused’s due diligence in attempting 
to discover it beforehand, and which would prob- 
ably have produced a substantially more favor- 
able result for the accused had it been presented 
at trial—it, like fraud on the court, would be a 
proper basis for the granting of a new trial at 
a higher level.** When presented with what ap- 
pears to be newly discovered evidence, the con- 
vening authority should investigate the matter 
and, if satisfied as to its validity, grant the ac- 
41. U.S. v. McKnight, 4 USCMA 190, 15 CMR 190. 

42. Cf. U.S. v. Dickenson, 6 USCMA 438, 20 CMR 154; U.S. v. Whit- 

man, 3 USCMA 179, 11 CMR 179; U. S. v. Harvey, 2 USCMA 609, 

10 CMR 107. 

43. See text at notes 57-58, infra. 
44, Par. 109d, MCM, 1951. The legal definition of newly discovered 

evidence is followed strictly at higher review levels. See U. S. 


v. Bourchier, 5 USCMA 15, 17 CMR 15. See also New Evidence 
as Ground for a New Trial, JAG Journal, March 1952, p. 21. 





cused relief at the initial review stage in the 


form of a rehearing.” 


5. LEGALITY OF THE SENTENCE. The nature 
of this determination restricts the convening au- 
thority to the sentence as printed in the record 
and limited by the applicable law.“ 

Cutting across all points of the legal review 
is the concept of judicial notice—the ju- 
dicial recognition of certain kinds of facts 
without formal presentation of evidence. If 
the trial court fails to take judicial notice 
of a relevant fact or, having taken judicial 
notice, fails to note its action in the record, 
the convening authority may correct this 
deficiency. In his initial review he may take 
judicial notice either of a fact necessary to the 
prosecution’s case or of one helpful to the ac- 
cused. Providing the fact is one which is a 
proper subject for judicial notice in military 
law,*’ it may be used on any issue presented in 
the legal review.** 


Il. THE DISCRETIONARY REVIEW 


The most striking characteristic of the discre- 
tionary portion of the initial review is the 
broad freedom of action vested in the convening 
authority. Neither boards of review nor the 
Court of Military Appeals enjoy a similar lati- 
tude in their reviews.*® 

The convening authority is nevertheless 
bound by several important rules in exercising 
his discretion. First, he may not increase the 
severity of a sentence.” Nor may he commute 
it, i. e., change the nature of the adjudged pun- 
ishments.*' As one opinion put it, the conven- 


45. CM 389999, Inman and Flanigan, 21 CMR 480. See also note 20, 
supra. 

46. The accuracy of the record in this respect presents an entirely 
different issue. See NCM 168, Pace, 7 CMR 451. 

47. For the principal matters of which judicial notice may be taken, 
see par. 147, MCM, 1951. Compare ACM 5-8021, Deel, 14 CMR 
700. 

48. Typical issues in which judicial notice has been used on review 
are: Jurisdiction over the person, U. S. v. Weiman, 3 USCMA 216, 
11 CMR 216; authority to convene courts-martial, U. S. v. Wil- 
liams, 6 USCMA 243, 19 CMR 369; authority of the court to try 
the offense charged, U. S. v. Bancroft, 3 USCMA 3, 11 CMR 3; 
sufficiency of the specification, ACM 11596, Foust and Robarge, 
20 CMR 907; competency of counsel, ACM 6164, Butler, 8 CMR 
692; ACM S-2019, Lamar, 2 CMR 731; CM 390005, Lovett, 21 CMR 
497 (pet. for review by USCMA pending); competency of court 
member, CM 388308, Strawbridge, 21 CMR 482; and sufficiency 
of the evidence, ACM S-7051, Belcher, 20 CMR 919; CM 364852, 
Taylor, 12 CMR 494; ACM 6310, Anderton, 9 CMR 800; ACM 
S-3986, Hampton, 6 CMR 640. 

49. “We [the USCMA] have no authority to affirm such part or parts 
of a sentence as we determine on the basis of the entire record 
should be approved. Both the convening authority and boards 
of review have been granted that power; but the convening au- 
thority, in addition has great latitude in considering whether 
remissions shall be ordered or suspensions of execution shall be 


decreed.” U.S. v. Doherty, 5 USCMA 287, at 296, 17 CMR 287, 
at 296. 


50. Par. 88a, MCM, 1951. 
51. U. S. v. Goodwin, 5 USCMA 647, 18 CMR 271. 
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ing authority has “unlimited power to benefit 
an accused * * *.”™ Secondly, the convening 
authority may not delegate his discretionary 
function. Although his legal officer, for in- 
stance, should assist him by a posttrial review 
and recommendation, the initial action on the 
case must be the result of the convening author- 
ity’s personal judgment. Finally, the conven- 
ing authority may not exercise his discretion 
by a blanket general policy. He must consider 
the appropriateness of sentence in each case 
and he must give every case a “careful and in- 
dividualized review * * *.” 4 

Subject to these limitations, the convening au- 
thority is free to exercise his best judgment in 
determining the disposition of a case. In ex- 
ercising this discretionary power, he is not sub- 
ject to outside control. “Ordinarily, the con- 
vening authority should accept the opinion of his 
staff judge advocate or legal officer as to the 
effect of any error or irregularity respecting the 
proceedings, as to the adequacy of the evidence, 
and as to what sentence can legally be approved. 
However, it is within the particular province 
of the convening authority to weigh evidence, 
judge the credibility of witnesses, determine 
controverted questions of fact that may have 
been raised in the record, and to determine what 
legal sentence should be approved.” And it 
has been held that, while the convening author- 
ity should consider the policies of his service as 
factors influencing his determination, he must 
be left free in each individual case to determine 
whether or not the general policy should be 
followed.” 

In the exercise of these broad discretionary 
powers, the convening authority may make full 
use of all manner of evidence outside the record. 
The evidence may be favorable to the accused 
or not. In either case, the adjudged sentence 
cannot be increased. Moreover, the evidence, in 
some instances, may be of a kind which would 
have been legally inadmissible if presented at 
trial. Finally, the outside evidence may relate 
either to the guilt or innocence of the accused or 
to matters of clemency. 

1. GUILT OR INNOCENCE. Outside evidence 
may occasionally raise doubt about the accused’s 
guilt or the legality of his conviction, although 
the evidence of record is ample to warrant ap- 
proval. Thus, in United States v. Massey, the 
52. Latimer, J., in U. S. v. Walters, 4 USCMA at 638, 16 CMR at 212. 
53. Par. 84a, MCM, 1951, p. 139. NCM 244, Barnes, 12 CMR 639. 
54. U. S. v. Wise, 6 USCMA 472, 20 CMR 188. Cf. CM 387969, King, 

21 CMR 365. 

55. Par. 85c, MCM, 1951, p. 141. 
56. U. S. v. Doherty, 5 USCMA 287, 17 CMR 287. See also U. S. v. 


Hawthorne, 7 USCMA 293, 22 CMR 83. 
57. 5 USCMA 514, 18 CMR 138. 
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accused was convicted of a sex offense, but a 
posttrial truth serum test indicated that he 
was innocent. The review prepared by the con- 
vening authority’s staff judge advocate implied 
that the results of the test could not legally be 
considered because they would have been inad- 
missible at trial. The Court of Military Ap- 
peals disagreed, stating: 

“* * * TWle see no basis whatever for the sugyes- 
tion that a convening authority, who may lawfully dis- 
approve findings or sentence ‘for any reason,’ cannot 
permissibly utilize ‘lie detector’ or ‘truth serum’ results 
in determining on a course of action.” 


Of course, once a doubt is raised by evidence our- 
side the record, further outside evidence may 
serve to remove it.™ 

It may be noted that the Massey rule allows 
the use of outside evidence in one area which is 
closed to the convening authority in the legal 
portion of his review. The Duffy case pro- 
hibits use of outside information in determining 
whether the findings are supported by the evi- 
dence; but when the sufficiency of the evidence 
of record has been established, the convening 
authority may in his discretion re-evaluate the 
accused’s conviction in the light of evidence out- 
side the record. 

2. CLEMENCY. More frequently, the conven- 
ing authority will use evidence outside the trial 
record in judging the appropriateness of the 
sentence. This portion of the review is similar 
to a probation report in civilian practice; the 
convening authority stands in the role,of the 
civilian judge, and his legal officer in the role of 
the civilian probation officer.“ The accused’s 
background in civilian life as well as his military 
career can be considered. 

Outside evidence of particular importance in 
this area will be (1) a personal interview with 
the accused by the legal officer and (2) the ac- 
cused’s service record. As to the former, the 
Court of Military Appeals has said: 


“The accused’s best chance for sentence reduction, 
within the courts-martial processes, comes in the initial 
review. It is only at that level of the appellate pro- 
cedure, that he can project his traits of character and 
his attitudes in a personal interview.” ™ 


As to the latter, the conduct of the accused as 
reflected in his service record is considered of 
such importance that BUPERSINST 1626.13 
and MCO 5814.1 direct convening authorities in 
punitive discharge cases to include, within their 





58. CM 370895, Pratts-Luciano, 15 CMR 481. 

59. See text at note 40, supra. 

60. U. S. v. Coulter, 3 USCMA 657, 14 CMR 75. See Fed. Rules Cr. 
Proc., rule 32 (c), 18 U.S.C. A. 

61. U. S. v. Coulter, supra, note 60. 











cu: 
ini 
ing 


col 


65. 


66. 
67. | 


68. 


yes- 
dis- 
inot 
ults 


yUL- 
nay 


OWS 
h is 
agal 
pro- 
ing 
evi- 
ance 
ning 
the 
out- 


ven- 
trial 
the 
nilar 
- the 
’ the 
le of 
sed’s 
itary 


ce in 
with 
e ac- 
*, the 


iction, 
initial 
e pro- 
er and 


ed as 
‘ed of 
126.13 
ties in 
. their 





Rules Cr. 





actions, a brief synopsis of relevant entries in 
the accused’s service record. 

In addition, statements may be taken from 
other persons who could contribute relevant in- 
formation—the president of the court, the medi- 
cal officer, the accused’s division officer, mem- 
bers of the accused’s family, his friends, or “a 
guy named Joe.” * These statements may re- 
late to the accused’s character and reputation as 
well as his personal history. If the circum- 
stances of the offense are not fully set out in the 
record, as will often be the case when there is a 
guilty plea, the convening authority can turn 
to the pretrial investigation or inquiry. Mat- 
ters collateral to the trial may also be consid- 
ered, such as the length of the accused’s confine- 
ment pending trial or the fact that the accused 
testified for the prosecution in the trial of his 
accomplice.“ And facts concerning the ac- 
cused’s conduct after trial and while awaiting 
initial action can also be received by the conven- 
ing authority. The legislative history of the 
Code indicates, as an extreme example, that the 
convening authority could even disapprove a 
clearly legal and proper sentence if the accused’s 
services were needed on a special mission in 
wartime.” In sum, the convening authority 
may use any facts in or outside of the record 
which he finds helpful in determining the ade- 
quacy of the sentence. He has “a free hand in 
doing anything he wants for any reason in cut- 
ting down the sentence or in disapproving.” 


III. SOURCES OF OUTSIDE EVIDENCE 
AND THE ROLE OF THE LEGAL OFFICER 


Although the convening authority may use 
outside evidence freely in his discretionary re- 
view as well as in most areas of the legal re- 
view, there are several limitations on the sources 
from which he may draw this evidence. He 
may not use posttrial statements from the de- 
fense counsel which are injurious and disloyal 
to the accused. He may not use statements 
made by a chaplain which violate the penitent- 
clergyman privilege.* And he may not accept 
a review or opinion from a legal officer who 
has previously acted as investigating officer, law 





62. Brosman, J., concurring in U. S. v. Coulter, 3 USCMA at 661, 14 
CMR at 79. 

63. Par. 88b, MCM, 1951. 

64. ACM 7070, Weinberger, 13 CMR 626 (consideration by convening 
authority of accused’s escape from confinement while awaiting 
initial action). 

65. Hearings before the House Committee on Armed Services, 81st 
Cong., Ist Sess., on H. R. 2498, p. 1184. 

66. House Hearings, supra, pp. 1183-4. 

67, ACM S-11965, Casey, 20 CMR 853. 
Easley, 20 CMR 823. 

68. ACM 10532, Kidd, 20 CMR 713. 


Cf. ACM 10608, Brown and 
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officer, member of the court, or counsel in the 
same case.” Although an officer who has pre- 
viously participated in the case may give an 
opinion when speaking in his original capacity, 
the legal officer, as the chief assistant to the 
convening authority in the review, must have 
had no previous connection with the case which 
would affect his impartial judgment. 

Because the convening authority will normally 
rely on his legal officer (if he has one) for the 
discovery, investigation and presentation of out- 
side evidence, the legal officer should give full 
and accurate coverage to all relevant material 
which may be legally considered by the con- 
vening authority. The legal officer may ex- 
press an opinion that certain information is of 
little value, but failure to report significant mat- 
ters to the convening authority might be prej- 
udicial error.” Moreover, although the legal 
officer believes that a particular bit of outside 
eVidence will carry little weight with the con- 
vening authority, it can be valuable at a later 
stage. Boards of review, for example, may 
exercise clemency; but they must act “on the 
basis of the entire record.” Therefore a fully 
developed review by the legal officer, attached 
to the record of trial, will permit a board of re- 
view to view the outside matters relating to the 
sentence as a part of the “entire record.” 7 

The legal officer should organize his opinion 
so as to put outside evidence relating to the 
exercise of discretion in a separate section from 
his advice on the legality of the proceedings. 
This separate section could be entitled Extra- 
judicial considerations or Matters relating to 
discretionary action. The use of a separate sec- 
tion is important because, as previously noted, 
some outside evidence considered in the discre- 
tionary review may not be properly used in the 
legalreview. Divorcing the two principal parts 
of the legal officer’s review will show that use 
of the outside matter has been confined to that 
part of the review in which it may properly be 
considered.” 





69. Art. 6 (c), UCMJ. U.S. v. Turner, 7 USCMA 38, 21 CMR 164; 
U. S. v. Hill, USCMA 599, 20 CMR 315; U. S. v. Clisson, 5 
USCMA 277, 17 CMR 277; U. S. v. Coulter, 3 USCMA 657, 14 
CMR 75. 

70. U. S. v. Papciak, 7 USCMA 412, 22 CMR 202; U. S. v. Massey, 5 
USCMA 514, 18 CMR 138; U. S. v. Coulter, supra, note 69. Com- 
pare NCM 276, Yuille, 14 CMR 450, with CM 386603, Smith, 20 
CMR 477, and ACM 11584, Adams, 21 CMR 733. 

71. Art. 66 (c), UCMJ. U.S. v. Whitman, 3 USCMA 179, 11 CMR 
179. 

72. U. S. v. Lanford, 6 USCMA 371, 20 CMR 87; ACM 10226, Sax, 
19 CMR 826. 

73. U. S. v. Massey, 5 USCMA 514, 18 CMR 138; CM 389999, Inman 
and Flanigan, 21 CMR 480; ACM 16191, Allbrook, 20 CMR 580, 
604; CM 370895, Pratts-Luciano, 15 CMR 481. 
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CONCLUSION 


At the trial level each party is given an op- 
portunity to present his or its side of the case 
and to attack the opposing side. This procedure 
tends to insure that all the facts are brought out. 
The same principle applies to the convening 
authority’s use of information outside the 
record: 


“If an appellate agency is going to use any post-trial 
information as a basis for its decision, on jurisdictional 
matters or in any other permissible areas, each party 
should be afforded an opportunity to present his, or its 
side of the dispute.” ™ 


This does not mean that the use of outside evi- © 
dence requires, in effect, a second trial. De-- 
spite the convening authority’s freedom to use 
outside evidence in most areas, the record of 
trial remains the primary subject of his review. 
As has been discussed, however, outside evi- 
dence will occasionally be extremely important 
in legal questions and will always be helpful in 
clemency considerations. Its use should there- 
fore be governed by the basic fairness which is 
the characteristic of trial procedure. 

74. U. S. v. Long, 5 USCMA 572, 18 CMR 196. See also U. S. v. 


Lanford, 6 USCMA 371, 20 CMR 87; ACM S-9693, Graham, 17 
CMR 889. 








CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the more recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law 
covered by the original report or opinion. 

Matter appearing in this column is for information purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


NOTE: WARTIME OFFENSES—TERMINATION 
OF STATE OF WAR IN KOREA—“* * * the armi- 
stice in Korea on Juy 27, 1953, ended those actual 
hostilities essential to a finding of ‘time of war,’ and 
hence * * * for the purposes of military law the state 
of war terminated on that date.” U. S. v. Busbin, 
7 USCMA —, 22 CMR —, citing U. S. v. Shell, 7 
USCMA —, 22 CMR —. 


SUPERVISORY AUTHORITY—Delegation by supervisory authority 
of his power to suspend held illegal and void. 


@ A special court-martial convicted the accused of fail- 
ing to go to his appointed place of duty, in violation of 
Article 86, UCMJ. It imposed a sentence which included 
a BCD. The convening authority reduced the adjudged 
period of confinement to thirty days and, except for the 
part providing for a punitive discharge, ordered the 
sentence executed. “Execution of the discharge was 
suspended until the accused’s release from confinement 
or completion of appellate review, whichever is the later 
date.” 

The record of trial was reviewed by the officer exer- 
cising general court-martial jurisdiction. In part, his 
action was as follows: 

“* * * the sentence, as approved, mitigated and sus- 
pended by the convening authority, is approved, but 
execution of that portion thereof adjudging bad-con- 
duct discharge is suspended for six (6) months, at 
which time, unless the suspension is sooner vacated, 
the bad-conduct discharge will be remitted without 
further action. However, the suspension will not 
become effective unless the conduct of the accused 
has been satisfactory to his commanding officer between 
the date of trial and the date of this action. [Emphasis 
supplied. ]” 
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A board of review held that the underscored part of 
his action constituted an illegal delegation of his au- 
thority and was therefore void. The Acting Judge Ad- 
vocate General of the Navy requested the Court of Mili- 
tary Appeals to consider the following question: 

“Was the action of the officer exercising general court- 
martial jurisdiction over the command conditionally 
suspending the bad conduct discharge legal and effective 
to accomplish its intended purpose wherein it provided 
‘* * * the suspension will not become effective unless 
the conduct of the accused has been satisfactory to his 
commanding officer between the date of trial and the 
date of this action * * *’?” (See November 1956 issue 
of JAG Journal for digest of certified question.) 

After it had been pointed out that it was more impor- 
tant to military law and to the issue raised by the certi- 
fied question “whether the supervisory authority can 
delegate his power to suspend execution of the sentence,” 
it was noted in the majority opinion of the Court that 
“under the Code, a supervisory authority in reviewing 
a case of this kind has the same powers as the convening 
authority.” 

It was then said: “In U. S. v. Sonnenschein, 1 USCMA 
64, 72, 1 CMR 64, we pointed out that the powers of 
suspension and remission are ‘nonministerial.’ In other 
words, they are discretionary. A discretionary power 
can be either delegable or nondelegable. Whether it is 
the one or the other depends upon the terms of the grant 
of the power.” 

The majority of the Court concluded that “Congress 
did not intend the convening or reviewing authority to 
delegate his powers of suspension and remission to other 
persons.” It reasoned that “here, the stated condition 
actually grants to the accused’s commanding officer the 
power to determine the effectiveness of the suspension. 
Legally and practically, it delegates the power to sus- 
pend.” It was held “that delegation of his power to 
suspend by the supervisory authority to the accused’s 
commanding officer was illegal and void.” 

The certified question was answered in the negative, 
and the decision of the board of review was affirmed. 
U. S. v. Butts, 7 USCMA 472, 22 CMR 262. 
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